AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Office of the Secretary of the Treasury

(b) Any such individual who has (or
such individuals who have or share)
principal authority as described in
paragraph (a) of this section will be
subject to discipline for failing to com-
ply with the requirements of this sec-
tion if—

(1) The individual through willful-
ness, recklessness, or gross incom-
petence does not take reasonable steps
to ensure that the firm has adequate
procedures to comply with this part, as
applicable, and one or more individuals
who are members of, associated with,
or employed by, the firm are, or have,
engaged in a pattern or practice, in
connection with their practice with the
firm, of failing to comply with this
part, as applicable;

(2) The individual through willful-
ness, recklessness, or gross incom-
petence does not take reasonable steps
to ensure that firm procedures in effect
are properly followed, and one or more
individuals who are members of, asso-
ciated with, or employed by, the firm
are, or have, engaged in a pattern or
practice, in connection with their prac-
tice with the firm, of failing to comply
with this part, as applicable; or

(3) The individual knows or should
know that one or more individuals who
are members of, associated with, or
employed by, the firm are, or have, en-
gaged in a pattern or practice, in con-
nection with their practice with the
firm, that does not comply with this
part, as applicable, and the individual,
through willfulness, recklessness, or
gross incompetence fails to take
prompt action to correct the non-
compliance.

(c) Effective/applicability date. This
section is applicable beginning June 12,
2014.

[T.D. 9668, 79 FR 33693, June 12, 2014]

§10.37 Requirements for written ad-
vice.

(a) Requirements. (1) A practitioner
may give written advice (including by
means of electronic communication)
concerning one or more Federal tax
matters subject to the requirements in
paragraph (a)(2) of this section. Gov-
ernment submissions on matters of
general policy are not considered writ-
ten advice on a Federal tax matter for
purposes of this section. Continuing
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education presentations provided to an
audience solely for the purpose of en-
hancing practitioners’ professional
knowledge on Federal tax matters are
not considered written advice on a Fed-
eral tax matter for purposes of this sec-
tion. The preceding sentence does not
apply to presentations marketing or
promoting transactions.

(2) The practitioner must—

(i) Base the written advice on reason-
able factual and legal assumptions (in-
cluding assumptions as to future
events);

(ii) Reasonably consider all relevant
facts and circumstances that the prac-
titioner knows or reasonably should
know;

(iii) Use reasonable efforts to identify
and ascertain the facts relevant to
written advice on each Federal tax
matter;

(iv) Not rely upon representations,
statements, findings, or agreements
(including projections, financial fore-
casts, or appraisals) of the taxpayer or
any other person if reliance on them
would be unreasonable;

(v) Relate applicable law and au-
thorities to facts; and

(vi) Not, in evaluating a Federal tax
matter, take into account the possi-
bility that a tax return will not be au-
dited or that a matter will not be
raised on audit.

(3) Reliance on representations,
statements, findings, or agreements is
unreasonable if the practitioner knows
or reasonably should know that one or
more representations or assumptions
on which any representation is based
are incorrect, incomplete, or incon-
sistent.

(b) Reliance on advice of others. A
practitioner may only rely on the ad-
vice of another person if the advice was
reasonable and the reliance is in good
faith considering all the facts and cir-
cumstances. Reliance is not reasonable
when—

(1) The practitioner knows or reason-
ably should know that the opinion of
the other person should not be relied
on;

(2) The practitioner knows or reason-
ably should know that the other person
is not competent or lacks the nec-
essary qualifications to provide the ad-
vice; or
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(3) The practitioner knows or reason-
ably should know that the other person
has a conflict of interest in violation of
the rules described in this part.

(c) Standard of review. (1) In evalu-
ating whether a practitioner giving
written advice concerning one or more
Federal tax matters complied with the
requirements of this section, the Com-
missioner, or delegate, will apply a rea-
sonable practitioner standard, consid-
ering all facts and circumstances, in-
cluding, but not limited to, the scope
of the engagement and the type and
specificity of the advice sought by the
client.

(2) In the case of an opinion the prac-
titioner knows or has reason to know
will be used or referred to by a person
other than the practitioner (or a per-
son who is a member of, associated
with, or employed by the practitioner’s
firm) in promoting, marketing, or rec-
ommending to one or more taxpayers a
partnership or other entity, invest-
ment plan or arrangement a significant
purpose of which is the avoidance or
evasion of any tax imposed by the In-
ternal Revenue Code, the Commis-
sioner, or delegate, will apply a reason-
able practitioner standard, considering
all facts and circumstances, with em-
phasis given to the additional risk
caused by the practitioner’s lack of
knowledge of the taxpayer’s particular
circumstances, when determining
whether a practitioner has failed to
comply with this section.

(d) Federal tax matter. A Federal tax
matter, as used in this section, is any
matter concerning the application or
interpretation of—

(1) A revenue provision as defined in
section 6110(i)(1)(B) of the Internal
Revenue Code;

(2) Any provision of law impacting a
person’s obligations under the internal
revenue laws and regulations, includ-
ing but not limited to the person’s li-
ability to pay tax or obligation to file
returns; or

(3) Any other law or regulation ad-
ministered by the Internal Revenue
Service.

(e) Effective/applicability date. This
section is applicable to written advice
rendered after June 12, 2014.

[T.D. 9668, 79 FR 33693, June 12, 2014]

31 CFR Subtitle A (7-1-14 Edition)

§10.38 Establishment of advisory com-
mittees.

(a) Advisory committees. To promote
and maintain the public’s confidence in
tax advisors, the Internal Revenue
Service is authorized to establish one
or more advisory committees composed
of at least six individuals authorized to
practice before the Internal Revenue
Service. Membership of an advisory
committee must be balanced among
those who practice as attorneys, ac-
countants, enrolled agents, enrolled ac-
tuaries, enrolled retirement plan
agents, and registered tax return pre-
parers. Under procedures prescribed by
the Internal Revenue Service, an advi-
sory committee may review and make
general recommendations regarding
the practices, procedures, and policies
of the offices described in §10.1.

(b) Effective/applicability date. This
section is applicable beginning August
2, 2011.

[T.D. 9527, 76 FR 32308, June 3, 2011]

Subpart C—Sanctions for Violation
of the Regulations

SOURCE: T.D. 9011, 67 FR 48774, July 26, 2002,
unless otherwise noted.

§10.50 Sanctions.

(a) Authority to censure, suspend, or
disbar. The Secretary of the Treasury,
or delegate, after notice and an oppor-
tunity for a proceeding, may censure,
suspend, or disbar any practitioner
from practice before the Internal Rev-
enue Service if the practitioner is
shown to be incompetent or disrepu-
table (within the meaning of §10.51),
fails to comply with any regulation in
this part (under the prohibited conduct
standards of §10.52), or with intent to
defraud, willfully and knowingly mis-
leads or threatens a client or prospec-
tive client. Censure is a public rep-
rimand.

(b) Authority to disqualify. The Sec-
retary of the Treasury, or delegate,
after due notice and opportunity for
hearing, may disqualify any appraiser
for a violation of these rules as appli-
cable to appraisers.
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